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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
February 26, 2008 has been entered. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1 and 3-6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Wilde (United Sates Patent No. 870,330). 

Wilde discloses a device comprising a first body member a and a second body 
member 12, the first and second body members include gripping portions 7,1 1 adapted 
to be squeezed by a user (see Figure 1 ). Hinge means 19 is pivotally connected to the 
body members (see Figure 1). The device further includes adjustment means coaxially 
arranged with respect to the hinge means for causing the gripping portions to remain at 
a point at which the gripping portions are squeezed together by a user. The adjustment 
means comprises a non-slip friction mechanism. The non-slip friction mechanism 
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includes an irregular first surface 10 associated with the first body member, an irregular 
second surface 15 associated with the second body member, and a compression spring 
18 for maintaining contact between the first and second surfaces. The irregular surfaces 
include toothed surfaces. 

4. Claims 1 , 3-5, and 9 are rejected under 35 U.S.C. 1 02(b) as being anticipated by 
Sheehan (United Sates Patent No. 3,546,750). 

Sheehan discloses a device comprising a first body member 22 and a second 
body member 24. The first and second body members include gripping portions 
adapted to be squeezed by a user. Hinge means 38 pivotally connect the body 
members. The device further includes adjustment means coaxially arranged with 
respect to the hinge means for causing the gripping portions to remain at a point at 
which the gripping portions are squeezed together by a user. The adjustment means 
comprises a non-slip friction mechanism. The non-slip friction mechanism includes an 
irregular first surface 32 associated with the first body member, an irregular second 
surface 35 associated with the second body member, and a biasing mechanism 38 for 
maintaining contact between the first and second surfaces. The irregular surfaces 
include toothed surfaces. One of the surfaces is provided on an insert (see figures 4 
and 7). 
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Response to Amendment 

5. The declarations under 37 CFR 1 .1 32 filed February 26, 2008 are insufficient to 
overcome the rejection of claims 1 , 3-6, and 9 based upon the 102(b) rejections of 
Wilde and Sheehan as set forth in the last Office action because: 

6. The declarations of Mary LaFauci and Rommy Revson states that the claimed 
subject matter solved a problem that was long standing in the art. However, there is no 
showing that others of ordinary skill in the art were working on the problem and if so, for 
how long. In addition, there is no evidence that if persons skilled in the art who were 
presumably working on the problem knew of the teachings of the above cited 
references, they would still be unable to solve the problem. See MPEP § 716.04. 

7. Further the declarations of Mary LaFauci and Rommy Revson refer only to the 
system described in the above referenced application and not to the individual claims of 
the application. Thus, there is no showing that the objective evidence of 
nonobviousness is commensurate in scope with the claims. See MPEP § 716. 

Response to Arguments 

8. Applicant's arguments filed February 26, 2008 have been fully considered but 
they are not persuasive. 

9. In response to applicant's arguments, the recitation of a hair holding device has 
not been given patentable weight because the recitation occurs in the preamble. A 
preamble is generally not accorded any patentable weight where it merely recites the 
purpose of a process or the intended use of a structure, and where the body of the 
claim does not depend on the preamble for completeness but, instead, the process 
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steps or structural limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 
USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 
(CCPA1951). 

1 0. In response to applicant's argument that the Wilde device is an ear ring and not a 
hair holding device, a recitation of the intended use of the claimed invention must result 
in a structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. Further applicant 
admits that the device of Wilde "would clamp little more than a few strands of hair", 
hence being capable of holding hair, applicant has not claimed how much hair is 
intended to be held, the only limitation is that the device must be capable of clamping 
hair. 

11. In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., a two way gripping device) are not recited in the rejected claim(s). Although the 
claims are interpreted in light of the specification, limitations from the specification are 
not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 (Fed. 
Cir. 1993). Further Sheehan is a 102 rejection therefore all the structural limitations 
have been meet the fact that applicant states you would have to cut the device of 
Sheehan in order to remove it is irrelevant since applicant has not claimed that the 
device is reusable after the device has been removed from the user. 



Application/Control Number: 10/763,846 Page 6 

Art Unit: 3732 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to RACHEL A. RUNNING whose telephone number is 
(571)272-1917. The examiner can normally be reached on Monday-Friday 7:00 am - 
4:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cris Rodriguez can be reached on (571) 272-4964. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robyn Doan/ /Rachel A. Running/ 

Primary Examiner, Art Unit 3732 Examiner 

Art Unit 3732 

4/30/2008 



